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Authorities differ as to whether the termination of a prosecution in favor of the accused shows a want of probable cause 
therefor. 


In an action for malicious prosecution of a criminal proceeding, the essential element of want of probable cause has been said 


to be distinct from the element of favorable termination.! Even though the plaintiff in the underlying criminal prosecution may 
have received a favorable outcome, that fact is not determinative on the question of probable cause when it is reexamined 


during the malicious prosecution.” Favorable termination has been said to have no bearing whatever, in and of itself, on want 


of probable cause,” although it has also been said to bear on the existence or nonexistence of probable cause.“ 


The termination of a prosecution in favor of the accused has been held not prima facie evidence that the prosecution was without 


probable cause” and wholly insufficient in itself to negate probable cause.° However, it has also been held that the termination 


of the prosecution favorably to accused makes out a prima facie showing of want of probable cause.’ 


Additionally, it has been said that when there has been a prior judicial determination of probable cause for bringing a criminal 


prosecution, such finding usually constitutes prima facie evidence of probable cause in a subsequent malicious prosecution suit, 
and to defeat such a determination, the acts or omissions of the defendant must have tainted the proceeding or the evidence 
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considered in the proceeding.® A judge's denial of a motion for a directed verdict of acquittal in a criminal case 1s a binding 


determination that probable cause exists for the criminal charge, so as to bar a claim for malicious prosecution.’ 


Disagreement of jury. 


Proof of the disagreement of the jury in a criminal prosecution has been held to constitute evidence of probable cause for 


instituting a criminal proceeding,” but it has also been said that such disagreement would seem to be slight, if any, evidence 


of the existence of probable cause. 
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N.Y.—Kezer v. Dwelle-Kaiser Co., 222 A.D. 350, 225 N.Y.S. 722 (4th Dep't 1927). 


As to termination of proceedings, generally, see §§ 59 to 68. 


Del.—Quartarone v. Kohl's Dept. Stores, Inc., 983 A.2d 949 (Del. Super. Ct. 2009). 
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